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10/ 10/ 03

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A
Inre ; Case No. 01-54434- ASW

Mark Ngoc Huynh, aka ] Chapter 7
Tung Ngoc Huynh, ]

Debt or
Bankruptcy Recei vabl es Managenent,
a California Corporation,

Plaintiff, ]
Vs. ] Adversary No. 01-5400

Mar k Ngoc Huynh, aka
Tung Ngoc Huynh,

Def endant .

VEMORANDUM DECI S| ON
AFTER TRI AL

Before the Court is a conplaint by Bankruptcy Receivabl es
Managenent (“Creditor”), assignee of Ben Bridge Jewel er
(“Jewel er”), against Mark Ngoc Huynh, the Debtor in this Chapter 7!
case (“Debtor”). The conplaint seeks determ nation that a debt of
$6, 229. 65 plus interest is non-dischargeable pursuant to 11 U S.C
88523(a)(2)(A) and (a)(6), and an award of attorney’s fees and

! Unl ess otherw se noted, all statutory references are to
Title 11, United States Code ("Bankruptcy Code"), as applicable to
cases comrenced on Septenber 12, 2001.
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costs.

The Creditor is represented by Richard Snyder, Esqg. and the
Debtor represents hinself. The matter has been tried and submtted
for decision. This Menorandum Deci sion constitutes the Court's
findings of fact and conclusions of |aw, pursuant to Rule 7052 of

t he Federal Rul es of Bankruptcy Procedure.

l.
FACTS

The Debtor filed a Chapter 7 petition on Septenber 12, 2001.
It is undisputed that he owed the Jewel er $6,229.65 at that tine,
for the purchase of a watch in March 2001.

The Debtor testified that he had been enpl oyed by The Good Cuys
since approxi mately 1998, as a sal esnan of el ectronic equi prment.
He worked on a conm ssion basis and said that the business was
somewhat seasonal, with January through March being the “sl owest”
time of the year and Decenber being the “best” nmonth. H's gross
income in 2000 was $41, 717.82 (of which $21,645.69 was earned from
January through July), and in 2001 it was $27,928.97 (of which
$20, 671. 83 was earned from January through Jul y?).

The Debtor conpleted an application for credit fromthe Jewel er

on March 17, 2001, which showed his nmonthly incone to be $5,000 --

2 Gross nmonthly earnings for that period in 2001 were as
foll ows:
January -- $2,668. 96
February -- $2,068. 10
March -- $3,047.36 ($2,185 net)
April -- $2,581.16
May -- $2,915.03
June -- $2,888.73

July -- $1,501.33
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he testified that the anpbunt was a “rough estimate”. On March 23,
2001, in response to the Jeweler’s request, the Debtor furnished a
copy of his 2000 “W2 and Earnings Summary” (“W2 Forni), and the
Jewel er opened a charge account for himthat sane day.

The Debtor testified that, on the day the account was opened,
he bought a man’s Rol ex watch (“Watch”) for $7,128, charging a
downpaynment of $1,425.60 to a VISA card and chargi ng the $5, 702. 40
bal ance of the purchase price to his new account with the Jewel er.
At the time of purchase, the Debtor signed a “Retail Charge
Agreenent” (“Agreenent”), which calls for nonthly paynents of at
| east 10% of the outstandi ng bal ance, and includes a security
agreenent that provides as follows:

| understand that [the Jeweler] retains a
security interest in the goods purchased on this
account until the unpaid bal ance of each separate
purchase is fully paid. Paynments will be applied
to the earliest unpaid purchase. | agree not to
di spose of the goods, renove themfromthe
address listed, or encunber themw thout witten
consent of [the Jeweler], and will protect [the
Jewel er] against all |oss or damage of the goods
fromthe time they are delivered until | have
paid for themin full. [f] In the event of
default of any schedul ed paynment, | understand
that at the option of [the Jeweler], ny entire
account may becone due and payabl e on demand. If
paynent is not made on demand, [the Jewel er] may,
in the manner and as provided by | aw retake the
goods and pursue any further remedy provided by
law. | will pay reasonable collection costs and,
in the event the account is referred to an
attorney, reasonable attorney fees and costs,
whet her or not suit is commenced.

The Debtor testified that he sent one paynent for the Watch,
but the check was lost in the mail. He said that he did not
remenber the nunber, date, or anmopunt of the check.

The Debtor testified that he sold the Watch for $2,500 in July

2001. He said that he al so made four other sales, which are set
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forth in the Statenment of Financial Affairs filed in the bankruptcy
case, but he could not recall whether he had nmade nore sales in
addition to those listed. The Statenent of Financial Affairs
states that transfers made within one year preceding the petition
filing date of Septenber 12, 2001 were as follows:?3

26 inch TV sold to Tom- 5/00 for $500

24 inch TV, DVD sold to Tien - 8/ 00 for
$125

Conput er/ nonitor sold to Jimy - 7/00 for
$600

Men' s designer watch - sold to Jimy’s friend -
7/ 00 for $2500

DVD, speakers, rins - sold to Timfor $1500
5/ 00*

The Debtor testified that, with the exception of the Watch, he
could not recall when he purchased any of this property. He said
that he sold these itens because his incone “was substantially
reduced” and he “needed the noney”. He also said that, when these
sal es were nmade, he had no credit available and was trying to pay
of f his accounts instead of charging nore -- he did not recal

whet her he actually did stop maki ng charges and said that he used
his credit cards “on a daily basis” to pay for such itens as

gasol i ne and food, and coul d not renmenber each transaction.?

8 The Debtor testified that each of the dates was
erroneously shown to be in 2000 and shoul d i nstead have been shown
to be in 2001.

4 The Debtor testified that he never received paynent from
thi s buyer.

° The schedul es of unsecured non-priority clains filed in
t he bankruptcy case set forth, in addition to the Jewel er, nineteen
creditors holding clains totalling $58,990.30 (each described as
bei ng for “Charge/ Purchase”), but do not show when any debt was
i ncurred.
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The Debtor testified that he used the proceeds fromselling the
Watch and the other itens to “pay bills, debts to people |I owe,
friends, relatives, famly”. He acknow edged that the Statenent of
Financial Affairs filed in the bankruptcy case states that no
paynents exceedi ng $600 were nade to creditors within ninety days
pre-petition and no paynents were made to “insiders” within one
year pre-petition, but said that he had not understood those
guestions when he conpleted the form The Debtor testified that he
did not deposit the sale proceeds in his checking account, and his
bank statenments for May 11, 2001 to Septenber 10, 2001 (roughly the
peri od when the sales were nade) do not reflect any such deposits.
He said that he made paynents to creditors with cash and noney
orders as well as by check (but none of the creditors listed in the
bankruptcy schedul es were paid by check), although he could not
recall who was paid what anmobunt at what tine -- the bank statenents
for the aforesaid four nonth period reflect seven checks totalling
$3, 630.

Bruce Jackman (“Jackman”) testified that he and his wife are
sol e sharehol ders of the Creditor, he is its President, and the
Creditor received the Jeweler’s clai magainst the Debtor by
assignnment. Jackman testified about a credit report received by
the Jewel er in connection with the Debtor’s application for the
charge account in March 2001, and another credit report received by
the Creditor after conmmencenent of the Debtor’s bankruptcy case.
The first report lists twenty-one open accounts with eight
out st andi ng bal ances totalling approximately $26, 300, no single
bal ance exceeding the account limt, and no failure to pay. The

two reports together show that the Debtor’s total outstanding debt
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for credit cards and charge accounts in March 2001 was $31, 094. 11

| ess than the total unsecured non-priority debt scheduled in his
bankruptcy case approximtely six nmonths |ater (exclusive of the
debt owed to the Jeweler). Those reports also show that the Debtor
opened four accounts near the tine that he opened the account with
the Jeweler: First USA in January 2001; Capital One in February
2001; Mcro Center and MBNA in March 2001. Jackman testified that
the Jewel er’s records show no paynents nade on the Debtor’s
account, and an outstandi ng bal ance of $6,229.65 on the date of
bankr upt cy.

The Debtor testified that he made “all these charges” because
he “was maki ng good noney at the tinme” and “I figure if you nmake
good noney you be spending a lot”, so “there was charges but that
was when | was naki ng good noney”. He said that “when | wasn’t
maki ng that good of noney is when | had to start selling product to
keep up with my living at the sanme tinme paying bills”.

Specifically with respect to the Watch, the Debtor pointed out that
t he Agreenment states “PURCHASER UNDERSTANDS THAT WATCHES CANNOT BE
RETURNED | F ALTERED OR WORN’, and said “if there’s doubt why I
didn't return it”. The Debtor testified that, when he bought the

Watch, he intended to pay for it.

.
ANALYSI S
The Creditor seeks a determ nation that Debtor’s debt to the
Jewel er (which has been assigned to the Creditor) is non-

di schargeabl e i n bankruptcy, under 8523(a)(2)(A) and/or 8523(a)(6).
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A. St andards

The Bankruptcy Code is "designed to afford debtors a fresh
start, and we interpret liberally its provisions favoring debtors",

see In re Bugna, 33 F.3d 1054, 1059 (9th G r. 1994).

The Code's limted exceptions to the general policy of
di scharge are found in 8523(a) and are to be construed narrowy,

see Inre Riso, 978 F.2d 1151 (9th Cr. 1992).

The plaintiff in an action for determ nation of
di schargeability under 8523(a) bears the burden of proving al
el enents of the clainms for relief asserted by a preponderance of
t he evidence, see G ogan v. Garner, 498 U. S. 279, 111 S.C. 654
(1991).

B. 8523(a)(2)(A)

Pursuant to 8523(a)(2)(A), a debt arising fromfraud "other
than a statenent respecting the debtor's or an insider's financial
condition"” is excepted fromdischarge. This statute requires a
showi ng of actual fraud rather than constructive fraud or fraud

inplied in law, and the elenents of a claimunder this subsection

are:
(1) a representation nmade by the debtor;
(2) known by the debtor at the tinme nmade to be false;
(3) nmade with the intention and purpose of deceiving the
creditor;

(4) upon which the creditor justifiably relied;

(5) which proximtely caused damage to the creditor.
See Inre Kirsh, 973 F.2d 1454 (9th Cr. 1992); Fields v. Mans, 516
U S 59, 116 S.C. 437 (1995).
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The el ement of pronxi nately caused damage has been establi shed.
It is undisputed that the Debtor bought the Watch fromthe Jewel er,
paid $1,425. 60 of the purchase price with a charge to a credit
card, charged the $5,702.40 bal ance of the price to his new account
with the Jeweler, failed to nake any paynents on that account,
sold the Watch to a third party four nonths later, and did not turn
the sal e proceeds over to the Jeweler. As a result of the Debtor’s
actions, the Jeweler was deprived of both the Watch and nost of its
pur chase pri ce.

The el ement of the Jeweler’s justifiable reliance has al so been
established. Wth respect to simlar transactions such as charging
pur chases or cash advances to credit cards, the Nnth G rcuit has
held that a creditor “justifiably relies on a representati on of
intent to repay as long as the account is not in default and any
initial investigations into a credit report do not raise red flags

t hat woul d make reliance unjustifiable”, In re Anastas, 94 F.3d

1280, 1286 (9th Gr. 1996) (“Anastas”), citing In re Eashai, 87

F.3d 1082, 1091 (9th Cir. 1996) (“Eashai”). 1In this case, the
purchase of the Watch was the first activity on the new account, so
there were no defaults at the tinme of purchase. Before opening the
account, the Jeweler received the Debtor’s witten application
showing himto be enployed, his W2 Formstating income fromthe
sane enpl oyer totalling $41,717.82 for the previous year, and a
credit report listing twenty-one open accounts with eight

out st andi ng bal ances totalling approxi mately $26,300. The anobunt
of debt reflected on the credit report is over 50% of the Debtor’s
gross earnings for the preceding year, although no individual

bal ance exceeded account limts and the report did not show failure
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to make paynents. The actual m ninmum nonthly paynments specifically

reflected on the credit report for Debtor’s other debts are as

fol | ows:

MBNA Aneri ca $143
Fl eet CC $183
G ti bank Gold $104
Bank Anmerica $ 93
Banana/ MCCBG $ 16
Fi rst USA Bank $ 12

$551

I n addition, Debtor would owe a m nimum nonthly paynment on the
credit card to which he charged the $1, 425. 60 downpaynent -- in
this Court’s experience with simlar cases, such paynents are
general |y approxi mately 2% of the outstandi ng bal ance, which would
be approxi mately $28, which would increase the above total to $579.
The nonthly paynent required for the Watch was 10% of the

out st andi ng bal ance, or approxi mately $570. The sum of those two
totals is $1,149. Debtor’s net incone in March 2001 when he
purchased the Watch was $2, 185, which informati on was avail able to
the Jeweler at the tinme of purchase. The difference between $1, 135
in required paynments and $2, 185 in net inconme shows that Debtor had
only $1,036 per nmonth for all of his other |iving expenses, after
maki ng paynments on all accounts. It appears to the Court fromthe
foregoi ng anal ysis that Debtor could not afford the Watch, which
shoul d have been evident to the Jeweler as well because the Jewel er
had all of the above information. However, Creditor retained a
security interest in the Watch and was substantially protected by

such interest. Moreover, Creditor did not know Debtor’s actua
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nmont hl y expenses -- it was possible, for exanple, that Debtor |ived
with his parents and had very | ow nonthly expenses. Therefore,
under the particular facts of this case, this Court is not prepared
to find that there was a “red flag” which should have precluded the
Jewel er frommaking this sale on these terns. Moreover, there was
no evi dence of what m ght constitute a “red flag” in the Jeweler’s
experience or under typical industry standards, so a subjective
anal ysi s cannot be nmade. Applying an objective test, the
information in the credit report (especially Debtor’s credit

hi story and the fact that there were no defaults on any of his
accounts) is not so extrene that a hypothetical reasonable creditor
woul d consi der the Debtor a very bad credit risk for a secured | oan
of less than $6, 000.

The remai ning elenents are a false representation of an intent
to pay, nmade for the purpose of deceiving. Wth respect to those
el enents, the Ninth Crcuit has rejected the “inplied
representation” and “assunption of the risk” theories used in other
jurisdictions, and has adopted the "totality of the circunstances”
approach, under which “a court may infer the existence of the
debtor's intent not to pay if the facts and circunstances of a
particul ar case present a picture of deceptive conduct by the
debtor”, Eashai, at 1087. The issue here is whether the Debtor
charged the Watch to the account while secretly intending to | eave
t he account unpaid. The Debtor said that he did intend to pay when
he bought the Watch -- he also said “I figure if you nake good
noney you be spending a lot” and “there was charges but that was
when | was nmaki ng good noney” -- that testinony inplies that he

made charges only because he was earning “good noney” and woul d not
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have incurred debt if he were not able to pay it, which in turn
inplies that he charged the Watch to his account with the intention
of paying the account’s bal ance. However, under Eashai, the Court
is not limted to considering the Debtor’s testinony, and his
intent may be inferred fromthe totality of the circunstances --
t hose are as foll ows:

The Debtor’s application for a charge account with the
Jewel er significantly overstated his incone at $5,000 per nonth.
He testified that the figure was a “rough estinmate”, but there is
no basis for such an estimte having been nade in good faith. The
Debtor’s $41,717.82 gross inconme for the previous year was a
nont hly average of |ess than $3,500, and his gross income to date
in the year of purchase was far |ess than $5, 000 per nonth:
$2,668.96 in January, $2,068.10 in February, and $3,047.36 in
March. There was no evidence that he had ever earned $5, 000 per
nmont h, or had any reason to think that he would do so in the near
future (e.qg., bonus prograns at work, a second job, etc.).

In May 2001, sone two nonths after charging the Watch, the
Debtor sold a television set for $500 and “DVD, speakers, rins” for
$1,500. He testified that he did so because his income “was
substantially reduced” and he “needed the noney”, but the facts
adduced at trial do not show that -- gross inconme was $2,581.16 in
April and $2,915.03 in May, nore than the Debtor had earned in any
nmont h that year except March (when he earned only slightly nore at
$3,047.36).° Two nmonths later, in July 2001, the Debtor’s incone
did drop significantly, to $1,501.33 (and he earned only $7, 257. 14

6 I f Debtor needed this noney for other reasons, he did not

testify to such reasons at trial.
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during the remaining five nonths of the year) -- in that nonth, he
sold the Watch for $2,500 and “conputer/nonitor” for $600; the next
nonth, he sold a television set for $125. The Debtor testified
that he did not recall whether he had al so sold other property
during the year prior to commencenent of his bankruptcy case in
Sept enber 2001. According to the Debtor, he used all of the sale
proceeds to “pay bills”-- his checking account reflects no deposits
of the sale proceeds and scant check activity during the sale
period, but he testified that he nade sone paynments by cash and
noney order as well as by check -- regardless of how paynents were
made, he said that he could not recall who was paid, or in what
amounts, or at what tines.

When the Debtor bought the Watch in March 2001, he held
twent y- one open accounts with ei ght outstandi ng bal ances that
total |l ed over $26,000. Two of those accounts had just been opened,
one in January and one in February -- two nore accounts were opened
in March, the nonth in which the Watch was purchased. By the tine
bankruptcy was filed in Septenber, the Debtor had incurred
additional credit card and charge account debts totalling over
$31, 000.

The Debt or bought the Watch by chargi ng a downpaynent of
$1,425.60 to a credit card and chargi ng the $5, 702. 40 bal ance of
the purchase price to the account that he opened with the Jewel er
on the date of purchase. No paynents were ever made on the
account. The Debtor testified that he did send one paynment but it
was lost in the mail; he said that he could not recall the check
nunber, date, or anobunt -- he did not testify that he stopped

paynent on the | ost check and issued a replacenent, or otherw se
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attenpted to nmake paynents on the account.

The totality of the circunstances in this case does “present a
pi cture of deceptive conduct” as discussed by Eashai, and it al so
suggests that the Debtor was deliberately “loading up” debt with
the intention of discharging it in bankruptcy rather than paying
it, which is an exanple of fraudulent intent cited by Anastas. The
Debtor’s very first contact with the Jewel er was not forthright,
when he inflated his inconme by over 50%in his application for a
charge account.’” Despite the Debtor’s protestations that he only
spent when he was earning, the fact is that he never nmade a nonthly
paynent on his account with the Jewel er, even though he earned
substantially the same anmounts in April through June that he earned
when he bought the Watch in March -- he clainmed to have sent one
payment that was lost in the mail, but did not explain why he did
not replace that and then nmade no ot her paynents (even after he
sold the Watch for $2,500 in July, which he said was used to “pay
bills” that he could not identify).® Nor did he provide a check
register listing the m ssing check. The “spending spree” that
i ncreased the Debtor’s debts by over $31,000 during the six nonth
period i medi ately prior to bankruptcy occurred primarily after the
Wat ch was purchased, but it denpnstrates a pattern of amassing debt

on the eve of bankruptcy, which bears upon the issue of whether the

! As noted above, the Jeweler did not rely on this
statenent of income, but instead required the Debtor to provide a
W2 Form for cal endar year 2000.

8 By contrast, the debtor in Anastas was insolvent and
suffered froma “serious ganbling problenf, with no realistic
prospect of being able to pay his credit card debt in full -- yet

he did nake paynents for six nonths and then attenpted to arrange a
paynent schedul e that he could neet. Such efforts were held to be
i nconsi stent with nmaking charges that he did not intend to pay.
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Debtor ever intended to pay for the Watch. The Debtor testified
that, during this period, he was trying to pay off his accounts and
i ncur no new debt, but he also said that he used credit cards daily
and did not recall whether he ever stopped -- the only evidence of
any attenpt to pay accunul ated debts was the Debtor’s testinony,
whi ch included no specific information about paynents made and was
not well supported by the records of mnimal activity in his
checki ng account. In general, the Debtor’s testinony was not
credible (primarily because nost of it consisted of his clained
inability to recall virtually anything® and, as di scussed above,
much of the remainder of his testinony was contradi cted by
undi sputed facts).

Creditor has established that the debt to the Jeweler is non-

di schargeabl e as one arising fromfraud, pursuant to 8523(a)(2)(A).

C._ 8523(a)(6)

A debt arising fromw llful, malicious danage to the property of
anot her is excepted from di scharge pursuant to 8523(a)(6). The
el enents of a claimunder this statute have been established by In

re Jercich, 238 F.3d 1202, 1208-09 (9th Cir. 2001) (“Jercich”):

We hol d, consistent with the approaches taken by
the Fifth and Sixth G rcuits, that under [Kawaauhau,
et vir., v. Ceiger, 523 U S. 57, 118 S.C. 974
(1998)], the willful injury requirenment of 8 523
(a)(6) is met when it is shown either that the
debtor had a subjective notive to inflict the
injury or that the debtor believed that injury

was substantially certain to occur as a result

of his conduct. ... A malicious injury involves
(1) a wongful act, (2) done intentionally, (3)

whi ch necessarily causes injury, and (4) is done
wi t hout just cause or excuse. [internal quotation

o The Debtor answered that he did not recall or renenber in
response to 69 questions.
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mar ks and citation omtted]
The Ninth Circuit noted in In re Su, 290 F.3d 1140, 1148 (9th Cr
2002) (“Su”) that willfulness and nmalice are two separate
requirenents that are not to be “conflated” into a single inquiry,
and made it clear that each alternative prong of the wllful ness
showi ng nust be based on a subjective standard:

The subjective standard correctly focuses on the

debtor's state of m nd and precludes application

of 8 523(a)(6)'s nondischargeability provision

short of the debtor's actual know edge that harm

to the creditor was substantially certain.
Su, at 1146.

The willful and malicious injury that is clained here is the
Debtor’s sale of the Watch (which was subject to the Jeweler’s
security interest) without turning the proceeds over to the Jewel er.
As di scussed above, this Court finds that the Debtor bought the
Wat ch without intending to pay for it. Accordingly, it follows that
t he Jewel er woul d never receive paynent and its only recourse woul d
be repossession of its collateral (or the proceeds thereof). The
Debt or rendered repossession inpossible by selling the Watch to
“Jimmy’s friend” four nonths after purchase and giving the proceeds
to “people | owe, friends, relatives, famly” whose nanes he could
not recall -- the Debtor did so after signing the Agreenent, which
provided for the Jeweler’s security interest in the Watch and al so
stated “I agree not to dispose of the goods, renove themfromthe
address listed, or encunber themw thout witten consent of [the
Jewel er], and will protect [the Jewel er] against all |oss or danmage
of the goods fromthe tinme they are delivered until | have paid for

themin full”. Under such circunstances, the Debtor nust be charged

wi th knowl edge that injury was substantially certain to occur as a
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result of his conduct, since he was depriving the Jeweler of its
coll ateral, which was its sole source of the recovery to which it
was entitled by the Agreenent. The sale was an intentional and
wr ongf ul act, because Debtor had agreed not to di spose of the Watch
but voluntarily sold it. Debtor’s testinony inplied that he did not
return the Watch because the Agreenent states “PURCHASER UNDERSTANDS
THAT WATCHES CANNOT BE RETURNED | F ALTERED OR WORN', which is a
rel evant, significant fact. However, the Agreenent al so states that
the Jewel er may “retake the goods” when they are not paid for, which
makes it clear that the Jeweler had a right to recover the Wtch
when the Debtor failed to nake the required paynents on the charge
account .

Creditor has established that the debt to the Jeweler is non-
di schargeabl e as one arising fromwlIful and malicious danage to

property, pursuant to 8523(a)(6).

D. Attorney’'s Fees And Costs

The Creditor seeks attorney’s fees and costs, citing no
authority. Wth respect to those expenses, the Agreenent provides
as foll ows:

I f paynent is not nmade on denand, [the Jewel er]

may, I n the manner and as provided by | aw retake
t he goods and pursue any further renedy provided
by law. | will pay reasonable collection costs

and, in the event the account is referred to an

attorney, reasonable attorney fees and costs,

whet her or not suit is commenced.
The expenses sought by the Creditor are those incurred in this
Adver sary Proceedi ng. However, an award of attorney’s fees is not
permtted in the NNnth G rcuit under the circunstances of this case.
Attorney's fees may be awarded to an unsecured
AFTER TRIAL o O 16
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creditor in a bankruptcy proceeding only to the
extent that state | aw governs the substantive

i ssues and authorizes the court to award fees.
Renfrow v. Draper, 232 F.3d 688, 694 (9th
Cr.2000). ... Under Renfrow, a creditor can
recover attorney's fees incurred in connection
with litigating the validity of a contract, even
if the ultimate issue in the case is one of
bankruptcy law. By contrast, the nere presence
of an attorney's fees provision in the contract
giving rise to the debt at issue does not entitle
a prevailing party to attorney's fees. See In re
Hashem , 104 F.3d 1122, 1127 (9th G r. 1996)
("[T] he question of the applicability of the
bankruptcy |laws to particular contracts is not a
question of the enforceability of a contract but
rat her involves a unique, separate area of

federal law. ") (citing In re Coast Trading Co.,
744 F.2d 686, 693 (9th Cir.1984)). CQur past
cases awarding attorney's fees to prevailing
debtors conformto the sane basic principles.

See In re Baroff, 105 F.3d 439, 440-42 (9th
Cir.1997) (awarding fees incurred by a prevailing
party debtor in defending a state |aw fraudul ent

I nducenment claim but refusing to award fees
incurred in connection with a related issue of
bankruptcy law). .... [We believe that a
prevailing party should not be entitled to
attorney's fees for litigation of state | aw

i ssues nerely tangential to an issue of federa
bankruptcy law. This conclusion is consistent
with our prior cases, in which we have awarded
attorney's fees to prevailing bankruptcy parties
only where the validity or enforceability of a
contract was expressly at issue.

Thrifty G| vs. Bank of Anerica, 322 F.3d 1039, 1040-1041 (9th Cir

2003) (“Thrifty Gl”). In this case, the validity or enforceability

of the Agreenent between the Jeweler and the Debtor is not at issue
because the Debtor does not contest that he owes the debt clained.
The only issues raised by the Creditor’s conplaint, and the only

i ssues tried, are whether the acknow edged debt is dischargeable in
bankruptcy. It is undisputed that the Creditor’s claimis unsecured

so, under Thrifty G, attorney’'s fees would be recoverable only to

the extent that “state | aw governs the substantive issues and

authorizes the court to award fees” (enphasis supplied). Regardless

MEMORANDUM DECI SI ON
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of whether state law may or may not authorize fee shifting with
respect to this contract and the conplaint in this Adversary
Proceeding, the fact remains that the substantive issues are
governed entirely by bankruptcy |law and not by state | aw

Pursuant to Thrifty GIl, the Creditor is not entitled to an

award of attorney’'s fees for litigating the conplaint in this
Adversary Proceeding. The Creditor is entitled to recover its cost
for the fee charged to file the conplaint, pursuant to Rule 7054(b)

of the Federal Rules of Bankruptcy Procedure.

E. | nt er est

The Creditor seeks an award of pre-judgnent interest, citing no
authority and stating no rate.

The Agreenent between the Jewel er and the Debtor does not
provide for interest. It does call for |late charges and “finance
charges”, which are included in the $6,229. 65 bal ance that existed
on the date of bankruptcy. Finance charges and interest are two
different things, the forner applying to credit sales and the latter
to | oans or forbearance of noney, see Boerner vs. Colwell Co., 21
Cal . 3d 37 (1978) (In Bank).

California Cvil Code 83289(b) provides that “If a contract

entered into after January 1, 1986, does not stipulate a |l egal rate
of interest, the obligation shall bear interest at a rate of 10
percent per annum after a breach”. The Creditor is therefore
entitled to pre-judgnent interest at the rate of 10%fromthe
bankruptcy filing date of Septenber 12, 2001 until entry of

j udgnment. Thereafter, the Creditor will be entitled to post-

j udgnment interest at the rate that is provided by 28 U S.C. 81961 on

MEMORANDUM DECI SI ON
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t he date that judgnent is entered, until the judgnment is fully
sati sfied.
CONCLUSI ON
For the reasons hereinabove set forth:

1/ The Creditor is entitled to judgnent determ ning that
t he debt of $6,229.65 owed by the Debtor to the Jewel er, plus pre-
j udgnment interest at the rate of 10% fromthe bankruptcy filing date
of Septenber 12, 2001 until entry of judgnment, is excepted from

di scharge pursuant to 88523(a)(2)(A) and (6).

2/ The Creditor is entitled to an award of costs in the
amount of the fee charged to file the conplaint in this Adversary
Pr oceedi ng.

3/ The Creditor is not entitled to an award of attorney’s
fees or other costs.

4/ The Creditor is entitled to post-judgnent interest at
the rate provided by 28 U S.C. 81961 on the date that judgment is
entered, until the judgnent is fully satisfied.

Counsel for the Creditor shall submt a form of judgnment so
providing, after review by the Debtor as to form

Dat ed:

ARTHUR S. WEI SSBRODT
UNI TED STATES BANKRUPTCY JUDGE
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